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Justice Brett Kavanaugh of the U.S. Court of Appeals D.C. circuit is facing steep 
resistance from Senate Democrats after his nomination to the Supreme Court. President Trump 
nominated Kavanaugh after news broke in June that Associate Justice Anthony Kennedy, 82, 
would be stepping down at the end of July. The Senate will begin his confirmation hearing on 
September 4th, which is expected to last three to four days.  

Senate Minority Leader Chuck Schumer (D-NY) has refused to meet with the nominee 
until the National Archives releases 900,000 pages of documents related to him, a request that 
has been denied by the agency. Senator Dianne Feinstein (D-CA), the top Democrat on the 
Senate Judiciary Committee, has also requested a release, but the National Archives is bound 
by the Presidential Records Act which only allows for the release documents at the request of 
Senate Judiciary Committee chairs, none of whom are Democrats.  

Republicans are pushing on with the nomination process and have allowed the August 
12th release of 87,000 documents reviewed by a legal team for former President George W. 
Bush, for whom Kavanaugh worked as staff secretary. Democrats are not satisfied with this 
release--claiming that the documents are being carefully selected by Republicans and therefore 
compromise the transparency of the review process. Senator Schumer has stated that “We are 
seeing layer after layer of unprecedented secrecy in what is quickly becoming the least 
transparent nominations process in history,” arguing that Kavanaugh should be held to the 
“Kagan standard,” in which Republicans requested and received 127,000 documents relating to 
the now-Justice.  

Because party members traditionally wait to meet with Supreme Court nominees until 
after party leadership, Republicans have labeled Schumer’s request a stalling tactic. It may be 
difficult for him to keep party members from meeting with Kavanaugh, as Democratic Senators 
facing reelection in red states this November must also satisfy their constituencies. While most 
likely to still vote no on his nomination, Senators such as Claire McCaskill (D-MO), Joe Manchin 
(D-WV), and Heidi Heitkamp (D-ND) have a lot to gain politically from meeting with Kavanaugh 
before the September hearing. Kavanaugh has already met with Republican Senators, and 
Democrats have begun to arrange sit-downs despite Schumer’s objection.  

Justice Kavanaugh was picked off a short list arranged by conservative think tanks such 
as the Heritage Foundation and Federalist Society. He earned his BA and JD from Yale, and 
clerked for Judge Walter King Stapleton, who wrote the majority opinion on Planned Parenthood 
v. Casey. Kavanaugh moved on to clerk for Supreme Court Justice Anthony Kennedy with his 
Yale classmate, now-Justice Neil Gorsuch. He worked alongside Solicitor General and later 
Independent Counsel Ken Starr, investigating and arguing for the impeachment of President 
Clinton. In 2003, Kavanaugh became staff secretary and legal counsel to President George W. 
Bush. In 2006, he was appointed by Bush to the vastly powerful U.S. Court of Appeals for the 
D.C. Circuit.  

Justice Kavanaugh’s views on the issues are generally far right, but one can only predict 
how he’ll rule in the Supreme Court by looking at his past cases. For example, while he states 
that Roe v. Wade is established precedent under stare decisis, he dissented against a ruling 
last year that allowed an undocumented 17-year-old in a detention facility to be freed in order to 



obtain an abortion without first being released into adult custody, as per the wishes of the Trump 
Administration. He wrote that although a woman has a right to obtain an abortion under the law, 
the court may still impose restrictions that do not cause an “undue burden” on that woman, 
citing Planned Parenthood v. Casey. Democratic activists worry that this dissent paired with his 
admiration of former Justice Rehnquist, who dissented in the 1973 Roe decision, makes it 
unclear how he would vote in a modern challenge to Roe v. Wade.  

He has also come under fire for his views on presidential immunity, which may be of 
great importance if Special Counsel Robert Mueller attempts to make President Trump testify in 
the Russia investigation. Kavanaugh can be quoted in 1999 as saying that Nixon v. United 
States, where President Nixon was forced to hand over the controversial Watergate tapes, may 
have been decided the wrong way. He states that “Nixon took away the power of the President 
to control information in the executive branch by holding that the courts had power and 
jurisdiction to order the President to disclose information in response to a subpoena sought by a 
subordinate executive branch official.” 

In a political climate rife with partisanship and with the speculated results of Mueller’s 
investigation, a Supreme Court Justice with such sweeping views on presidential authority could 
have a hard time being confirmed. But for now, the Senate has a majority of 51 Republicans 
and a Republican Vice President to act as a possible tie-breaker. Unless Schumer finds a way 
to stall the nomination until after midterms, there is a high likelihood that Brett Kavanaugh will be 
the next Associate Justice of the Supreme Court. This has the potential to reshape the ideology 
of the court for the next three decades, giving conservatives a vital advantage in the lawmaking 
and judicial processes.  


