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After the contentious coverage and hearing surrounding Brett Kavanaugh’s nomination 

to the Supreme Court and the subsequent outrage following his appointment, many are left 
wondering how the fallout will affect the court’s rulings. Justice Elena Kagan said this month that 
any question about the court being politicized “has to be a concern,” noting that public 
perception of the court affects the perception of its rulings. "We don't have an army. We don't 
have any money. The only way we get people to do what we say that they should do is because 
people respect us and respect our fairness.” But is there a precedent for this concern? And if 
not, is there a precedent for how politicized the court has seemingly become over the past few 
months?  

The short answer is yes. After the passage of the Judiciary Act in 1789, Article III of 
which established the Supreme Court, George Washington nominated six justices who were 
members of the Federalist Party, and were therefore loyal to the president. This was no 
coincidence. And that court, under Chief Justice John Jay, issued its first major ruling: Chisholm 
v. Georgia. This held that states were not sovereign, and could be sued in federal court. This fell 
in line with Federalist Party platform, and it can be argued that the decision represented 
partisanship within the court.  

Even the way Supreme Court seats are allocated has been subject to partisanship. Two 
pertinent examples being the Midnight Judges Act and Franklin Delano Roosevelt’s 
court-packing scheme. After John Adams failed to win a second term and his presidency was 
about to come to an end, the Judiciary Act of 1801, also known as the Midnight Judges Act, was 
pushed through Congress. It reduced the number of judges on the Supreme Court from six to 
five, and reduced their duties by creating sixteen new circuit judgeships. Adams filled these 
seats within the last days of his administration, which is why they were aptly named the 
“midnight judges.” This drew wide scrutiny, and the act was repealed in 1802.  

Similar scrutiny transpired in 1937, when President Franklin Delano Roosevelt proposed 
adding a new justice to the Supreme Court for every current justice over the age of seventy. The 
attempt was widely criticized on both sides of the aisle and despite FDR’s appeals to the public, 
the proposed bill never made it to the floor for a vote. Regardless, it was seen as an attempt to 
move the court in his direction, as much of his New Deal legislation had been ruled 
unconstitutional.  

Even if the Midnight Judges Act and FDR’s court-packing scheme didn’t carry the 
long-term impacts intended, they represent the hold that partisanship can have on judicial 
perception. These instances, along with partisanship seen in the very inception of the Supreme 
Court, represent a broader theme in the judicial process. Judicial partisanship isn’t just an issue 
surrounding Clarence Thomas or Brett Kavanaugh--it’s a systemic impact of how the court is set 
up.  

A court where judges are nominated and confirmed by political bodies cannot escape 
being politicized. Based on historical precedent, the court has and will remain an entity tied to 
our political system. And just as it is important to consider that when they hand down rulings, it’s 
also important to understand it during and after the confirmation process. 


